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THE EARLY NORMAN JURY 

*" I "HE continerttal derivation of the system of trial by jury is now 
J- generally accepted by scholars. First demonstrated thirty 
years ago by Brunner in his masterly treatise on the origin of juries, 1 
this view has at length triumphed over the natural disinclination of 
Englishmen to admit that the palladium of their liberties " is in its 
origin not English but Frankish, not popular but royal." 2 What- 
ever one may think of the Scandinavian analogies, there is now no 
question that the modern jury is an outgrowth of the sworn in- 
quests of neighbors held by command of the Norman and Angevire 
kings, and that the procedure in these inquests is in all essential 
respects the same as that employed by the Frankish rulers three- 
centuries before. It is also the accepted opinion that while such 
inquests appear in England immediately after the Norman con- 
quest, their employment in lawsuits remains exceptional until the 
time of Henry II., when they become, in certain cases, a matter of 
right and a part of the settled law of the land. From this point 
on, the course of development is reasonably clear ; the obscure 
stage in the growth of the jury lies earlier, between the close of 
the ninth century, when " the deep darkness settles down " over 
the Frankish empire and its law, and the assizes of Henry II. In- 
formation concerning the law and institutions of this intervening 
period must be sought mainly in the charters of the time, and it is 
upon their evidence that Brunner based his conclusions as to the 
persistence of the Frankish system of inquest in Normandy. Un- 
fortunately the great German jurist was obliged to confine his in- 

1 Brunner, Die Entstehung tier Schiourgerichtt (Berlin, 1872). Brunner's results, 
are accepted by Stubbs, Constitutional History (sixth edition), I. 652 ff.; Pollock and 
Maitland, History of English Lam (second edition), I. 138 ff. ; Thayer, Development of 
Trial by fury, ch. II. 

2 Pollock and Maitland (2d ed.), I. 142. 
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vestigations to the materials available at Paris, and while further 
research tends to confirm most of the inferences which his sound 
historic sense drew from the sources at his disposal, it also shows 
the need of utilizing more fully the documents preserved in Norman 
libraries and archives. 1 The present study does not profess to rep- 
resent the results of prolonged search through the various reposi- 
tories of Norman documents, nor does it consider the early history 
of the sworn inquest in England ; 2 while some other sources have 
been drawn upon, the article is based primarily upon the collection 
that seems to throw most light upon the early Norman inquests, 
namely, the "Old Cartulary," or Livre Noir, of the chapter of 
Bayeux. Although knowing it only through extracts made by 

1 The study of early Norman charters is much facilitated by Mr. Round's Calendar 
of Documents Preserved in France (918-1206), in the Calendars of State Papers, but 
this collection is not rich in materials bearing upon the history of the jury. It may 
appear ungrateful to criticize a work of such genuine scholarship and manifest conven- 
ience, but it is only fair to put students on their guard against supposing that Mr. Round 
has given anything like a complete calendar of the materials for early English history 
preserved in French archives and libraries. He labored under the disadvantage of hav- 
ing to base his work upon a collection of old transcripts, many of them wretchedly careless, 
in the Public Record Office, but in collating these with the manuscripts he assures us 
that he took advantage " of the opportunity presented by this work of revision to traverse 
again the ground from which the transcripts were derived, in order to ascertain whether 
any documents had been omitted," with the result of "a large addition to the number" 
(preface, x). Very likely the example may not be typical, but one's faith in the 
thoroughness of the editor's researches is sadly shaken by the discovery that in spite of 
the obviously close connection of the diocese of Bayeux with English history Mr. Round 
did not examine any of the cartularies of Bayeux cathedral (library of the cathedral, 
MSS. 193, 206-208; Bibliotheque Nationale, MS. Lat. n. a. 1828), the monastic 
cartularies of the diocese preserved in the cathedral library, or the cartulary of the 
hospital of Bayeux (Bibliotheque de la Ville de Bayeux, MS. 1), although these man- 
uscripts are described in printed catalogues, and the transcripts mention documents 
in one of the cartularies additional to those transcribed ( Cartnlaire de la Basse A r or- 
mandie, Public Record Office, I. 46-53). Several documents from these cartularies 
might also have been found in print. Nor can one be sure, even in regard to the col- 
lections examined, that the editor has calendared everything of importance, even "all 
charters of English kings and of their immediate relatives" (preface, xii). He has, for 
example, omitted an important charter of the Empress Matilda for Savigny (No 280 in the 
cartulary at Saint-L6 ; see below, p. 631 n.), numerous documents of her husband Geof- 
frey in Angevin collections, and two charters of the Empress and one of Queen Eleanor 
for Le Valasse (Sommenil, Chronicon Valassense, 38, 94, ioi). 

On the other hand, I have discovered few serious mistakes in the editing of the 
documents included in the Calendar, although where so much care has been given to 
matters of chronology it is annoying to be obliged to take Mr. Round's dates on faith, 
without having before one the reasons for his conclusions. It is a great pity that the 
authorities of the Record Office did not take advantage of Mr. Round's skill as an editor 
and his unrivaled knowledge of early genealogy to the extent of entrusting to him and 
competent assistants the preparation of a complete calendar or, better, a corpus of the 
materials in France that throw light on the Norman and Angevin periods of English 
history. 

2 P\>r cases in England between the Conquest and the assizes of Henry II. see Pal- 
grave, English Commonwealth, II. clxxvi ; Bigelow, Placita Anglo- Normannica ; and cf. 
Pollock and Maitland (2d ed.), I. 143. 
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others, Brunner discerned the capital importance of this cartulary 
to the student of legal history, and urged its immediate publication, 
but his appeal brought no result until last summer, when the first 
volume of an edition appeared. 1 

Through the kindness of M. Deslandes, archivist of the chap- 
ter and honorary canon of the cathedral of Bayeux, I was per- 
mitted, in August last, to collate the manuscript of the cartulary, 
which is still preserved in the cathedral library ; and an examina- 
tion of the manuscript disclosed some significant evidence which 
seems to have escaped earlier investigators and does not appear in 
the printed text. As is often true in such cases, the study of the 
cartulary may seem to raise as many questions as it settles, but 
some points of importance may be determined, and we are also 
enabled to see more of the setting of documents already known 
and to understand more clearly the workings of the Norman judi- 
cial system. 2 

One of the most interesting portions of Brunner's work is that 
which treats of the date when the procedure by recognition ceased 
to be an exclusive prerogative of the king and became part of the 
regular system of justice. 3 This extension of the king's preroga- 

1 Antiquus Cartularius Eeclesiie Baiocensis (Livre Noir~), edited by Bourrienne, 
I. (Rouen and Paris, 1902, Societe de l'Histoire de Normandie). The chief defects of 
the edition are the failure to indicate where doubtful abbreviations or initials have been 
extended, to observe the indications of authorship preserved on the margins, and to fix 
with precision the dates of the documents. A defective analysis of the cartulary was 
published by Lechaude d'Anisy in the Memoires de la Societe cies Antiquaires de A T or- 
mandie, VIII. 435-454, and extracts from it are in his papers at the Bibliotheque Na- 
tionale (MS. Lat. 10064) and in the transcripts made by him for the English govern- 
ment and preserved at the Public Record Office (Cartulaire de la Basse Nortnandie, I. 
46-53). It would be hard to find anything more careless and unintelligent than this 
portion of Lechaude's copies, which form the basis of the analyses in Round's Calendar 
(Nos. 1432 ff. ). As a specimen may be cited his account of Nos. 34 to 42 of the cartu- 
lary : " Suivent neuf autres, brefs du meme roi Henry II. qui n'offrent maintenant pas 
plus d' interet que les vingt-six precedentes. " As a matter of fact only three of these doc- 
uments emanate from Henry II., three being of Henry I., one of Geoffrey, one of Robert, 
earl of Gloucester, and one of Herbert Poisson ; while three of the documents are of de- 
cided importance in relation to the Norman jury. Some use was made of the Livre Noir 
by Stapleton in his edition of the Norman exchequer rolls and by Delisle in his essay on 
Norman finance in the twelfth century {Bibliotheque de /' Ecole des Chartes, X. 173 ff.). 
Brunner used Delisle' s copies, from which he published numerous extracts in his Schwur- 
gerichte. Sixteen of the documents of most importance for the history of the jury are 
printed by Bigelow in the appendix to his History of Procedtire, Nos. 40-55, but without 
any serious effort to determine questions of date and authorship (cf. Brunner in Zeit- 
schrift der Savigny- Stiftung , Ger?n. Ait., II. 207). 

2 The Bayeux cartulary preserved at the Bibliotheque Nationale (MS. Lat. n. a. 
1828) and the documents contained in the Ordinaire el Coutumier de V ' Eglise Cathedrale 
de Bayeux, published by Chevalier as the eighth volume of his Bibliotheque Liturgique, 
contain but little bearing on the jury. There is nothing on this subject in the Bayeux 
cartularies in the Phillipps Library at Cheltenham (MSS. 10337, 21709). 

3 Chapter XIV.: " Die Einfiihrung des ordentlichen Recognitionsprocesses." 
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tive procedure may have been made " bit by bit, now for this 
class of cases and now for that," 1 but Brunner believes it can have 
been accomplished only by a definite royal act or series of acts. 
The jurists refer to the recognition as a royal favor, an outgrowth 
of equity, a relief to the poor, while the very name of assize by 
which the recognition came to be known points to the royal ordi- 
nance, or assize, by which it was introduced. The author of this 
ordinance Brunner finds to have been Henry II. The whole 
machinery of the various assizes appears in well-developed form in 
the treatise ascribed to Glanvill and written near the close of Henry's 
reign, whereas none of them has been traced back of 1164, when 
the assize utrum makes its appearance in the constitutions of Clar- 
endon. A charter of King John seems to place the introduction 
of recognitions in his father's reign, and one of Henry's own writs 
refers to the grand assize as " my assize." The English assizes 
cannot, then, be older than Henry's accession in 11 54; they may 
be somewhat younger. When we turn to Normandy, we find like- 
wise a full-grown system of recognitions in existence in the later 
years of the twelfth century, as attested by the earliest Norman 
customal, the Tres Ancien Coutumier, 2 and the numerous references 
to recognitions contained in the exchequer rolls of 1 1 80 and the 
following years. 3 Between these records and Glanvill there is little 
to choose in point of time, and priority might be claimed for Eng- 
land or for Normandy with equal inconclusiveness. 

Brunner, however, discovered in the Bayeux cartulary three 
documents which not only antedate any mention of assizes so far 
noted in English sources, but also, he maintained, afford clear proof 
that the regular establishment of the procedure by recognition was 
the work of Henry II. as duke of Normandy before he ascended the 
English throne. One of these documents, issued in the name of 
Henry as king and belonging to the year 1 1 56, orders William Fitz- 
John to hold a recognition, by means of the ancient men of Caen, 
with reference to the rights of the bishop of Bayeux at Caen, and to 
do the bishop full right according to Henry's assize {secundum as- 
sisam meant)} The other two writs run in the name of a duke of 

1 Pollock and Maitland (2d ed.), I. 144. 

2 Tardif in his edition (Rouen, 1881) fixes the date of the compilation of the first 
part of the Tres Ancien Coutumier in 1199 or 1200. The contents are of course some- 
what older. 

3 Magni Rotuli Scaccarii A T ormannia: sub Regibus Angliic, ed. Stapleton, London, 
1840-1844; reprinted in the Memoires de la Societe des Antiquaires de Normandie, XV., 
XVI. 

4 Livre Noir, No. 27 ; Bigelow, History of Procedure, 393, No. 48 ; La Rue, 
Essais Historiques sur la Ville de Caen, I. 375 ; Brunner, 302, No. I ; Round, Calen- 
dar, No. 1443. Brunner places the document between 1156 and 1 159 ; the king's itin- 
erary fixes it in October, 1156. For the text and a fuller discussion of this and the two 
other documents see below, pp. 625-629. 
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Normandy and count of Anjou whose name is left blank in the 
cartulary. One of them 1 directs two of the duke's justices to de- 
termine by recognition, secundum asisiam meam, who was seized of 
certain fiefs in the time of Henry I.; the other commands another 
justice to hold recognition throughout his district, secundum assi- 
stant meam, concerning the fiefs of the bishop of Bayeux, and at 
the same time threatens one of the bishop's tenants with such a 
recognition unless he gives up a knight's fee wrongfully withheld 
from the bishop. 2 While the author of the second and third of 
these documents (Nos. 25 and 24) is not named, the style of duke 
of Normandy and count of Anjou was used only by Geoffrey 
Plantagenet and by Henry II. between his father's death in 1 1 5 1 
and his coronation as king in 1 1 54. 3 That'the duke in question was 
not Geoffrey, Brunner was led to maintain from the recurrence of the 
phrase assisa mea in the writ of Henry relating to Caen ; if " my 
assize " meant Henry's assize in the one case, it must have meant his 
assize in the other. 4 Inasmuch as the assize referred to is obviously 
a general ordinance concerning the procedure by recognition, the 
introduction of this form of procedure is to be ascribed to its author, 
the young duke Henry II. 

Such is the essence of Brunner's argument, which hinges upon 
two points — the meaning of the phrase assisa mea, and the author- 
ship of the two anonymous writs, Nos. 24 and 25. In the matter 
of authorship Brunner, while confident of his interpretation — and 
his confidence seems to have grown into certitude since the publi- 
cation of the Entstehung 5 — , still admitted that a final decision was 

1 Livre Noir, No. 25 ; Bigelow, 393, No. 47 ; Brunner, 302, No. 2 ; not in Round. 

2 Livre Noir, No. 24; Bigelow, 392, No. 46; Brunner, 302, No. 3; Round, No. 
1439 ; Stapleton, Magni Rotuli Scaccarii Normanniie, I. xxxiv. 

3 Henry received the duchy of Normandy from his father in 1 1 50 and became count 
of Anjou on his father's death, September 7, 1151. His marriage with Eleanor in 
1 152 gave him the additional title of duke of Aquitaine. The absence of the last-named 
title from one of his charters does not, however, prove that the document is anterior to 
his marriage, as may be seen from an original published by Delisle ( Cartulaire Nor- 
mand, No. 7 ; Round, Calendar, No. 1279) which cannot be earlier than Henry's visit 
to England in 1153. Nos. 24 and 25, if of Henry, would fall between 1151 and 1154 ; 
Brunner places them between 1150 and 1152. 

4 Schwurgerichte, 303 and note, where the silence of No. 39 in the Livre Noir is 
also urged. Brunner's conviction seems to have been fortified by the authority of Delisle 
(see Zeitschrift der Savigny-Stiftung, Germ. Abt,, II. 207), although Delisle, perhaps 
following Stapleton, had formerly assigned No. 24 to Geoffrey {Bibliotheque de /' jtcole 
des Chartes, X. 260, note 2). Round, who does not calendar No. 25, ascribes No. 24 
to Geoffrey {Calendar, No. 1439). 

6 In 1896 in a review of Pollock and Maitland he says : " Nach Lage der Urkunden 
des Liber niger capituli Baiocensis ist es zweifellos, dass die Einfuhrung der Recognitio- 
nen in der Normandie 1150-1152 stattfand." Zeitschrift der Savigny-Stiftung, Germ. 
Abt., XVII. 128. Cf. ibid., II. 207 ; Holtzendorff, Encyclopadie der Rechtswissenschaft, 
edition of 1890, 325; Political Science Quarterly, XI. 537. 
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impossible before the rich treasures of the Liber Niger should be ac- 
cessible in print. Now that the published cartulary lies before us, 
it appears that while the editor follows Brunner in ascribing the 
critical documents to Henry II., he brings no new evidence to light; 
the name of the duke does not appear in the printed text. For- 
tunately, however, a close examination of the manuscript of the 
cartulary reveals something more. Those familiar with the habits 
of medieval scribes are aware that when, as here, the initial letter 
was left blank for the rubricator, it was usual to give him some 
indication of the omitted letter by marking it lightly in the blank 
space or on the margin. 1 Now an attentive examination of the 
well-thumbed margins of the Livre Noir shows that the initial was 
clearly indicated in a contemporary hand, and that not only in Nos. 
24 and 25 but in ten other documents left anonymous in the edition 2 
the initial is G. The author of the writs in question was accordingly 
not Henry, but his father Geoffrey. " My assize" was Geoffrey's 
assize in the first instance, even if the expression was later adopted 
by Henry ; and if Brunner's contention is sound as to the conclu- 
sion to be drawn from the phrase, it was Geoffrey Plantagenet who 
first established the recognition as a regular form of procedure in 
Normandy. In continuing the employment of this procedure in 
Normandy and in extending it to England Henry II. was simply 
carrying out the policy begun by his father. This conclusion neces- 
sarily follows if we accept Brunner's premises, but one of them, the 
phrase assisa meet, requires further investigation. Before undertak- 
ing, however, to analyze in detail the writs in which this expression 
is found, it is necessary to place them in their proper setting by 
tracing the history of the litigation concerning the rights and pos- 
sessions of the bishop of Bayeux and by examining, as carefully as 
the material at hand permits, the procedure employed in the bishop's 
behalf. 

The see of Bayeux, which had occupied a position of wealth 

' Where they have often been cut off in binding. 

2 Nos. 16, 17, 18, 19, 39, 43, 44, 89, 90, 100. Throughout the cartulary the initial 
letter of charters is again and again indicated in this way, only in most of the other cases 
the rest of the first word was written out in the text, so that the missing letter could 
readily be supplied without recourse to the margin. The charters of Henry II. regularly 
(No. 436 seems to be the only exception) have something more of the duke's name than 
the initial. In all the charters of Geoffrey, as well as in many others, there is also a 
marginal "sic" in what appears to be a somewhat later hand, evidently that of a medi- 
eval collator. 

M. Henri Omont, head of the department of manuscripts of the Bibliotheque Na- 
tionale, who happened to visit the chapter library just as I had finished examining the 
manuscript of the cartulary, had the kindness to verify my reading of the marginal ini- 
tials. In the Bayeux cartulary in the Bibliotheque Nationale (MS. Lat. n. a. 1828, f. 
154) No. 17 of the Livre Noir likewise appears with the initial G. indicated, this time 
in the blank space itself. 
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and importance in the eleventh century, especially in the days of 
Bishop Odo, the famous half-brother of William the Conqueror, 
suffered serious losses from the weakness and neglect of Odo's 
immediate successors, Torold and Richard Fitz-Samson. 1 After 
Richard's death in Easter week, 1133, 2 "in order that the church 
of Bayeux might not be utterly ruined," Henry I. ordered an in- 
quest to be held, on the oath of ancient men who knew the facts, 
to ascertain the holdings of the church as they had existed in Odo's 
time, with respect both to the demesne and to the fiefs of knights, 
vavasors, and rustics. Accordingly " all these were sworn and 
recognized and by the king's command restored to the said church," 
which was confirmed in its possessions by a royal charter. 3 The 
writ directing this inquest, the record of the returns from the 
bishop's demesne,* and the confirmatory charter are referred to in 
documents of Geoffrey and Henry II., but they have not come 
down to us. Fortunately, however, the returns of the inquest re- 
lating to military tenures have been preserved and give an idea of 
the procedure employed. The recognition was held before the 
King's son, Robert, earl of Gloucester, sent to Bayeux for this pur- 
pose immediately after the death of Bishop Richard. Twelve 5 men 
were chosen, and sworn to tell the truth concerning the fiefs and 
services ; and their returns, besides stating the military obligations 
of the bishop and the customary reliefs and aids due him, cover in 
detail the holdings and services of his knights and vavasors, be- 
ginning with the principal tenant, Earl Robert himself, whose state- 
ment is incorporated verbally into their report. 6 

'On the history of the possessions of the see cf. Bourrienne's introduction to his 
edition of the Livre Noir, xxxiii. ff. 

2 Ordericus Vitalis, ed. Le Prevost, V. 31. 

3 Ne funditus ecclesia predicta destrueretur, provide Henricusrex, avus metis, insti- 
tuit ut iuramento antiquorum hominum qui rem norant recognoscerentur tenedure iam 
dicte ecclesie sicut fuerant in tempore predicti Odonis, tam in dominicis quam in feodis 
militum, vavassorum, et rusticorum ; ipsius equidem tempore hec omnia iurata sunt et 
recognita et sepe dicte ecclesie precepto eius resignata et munimine carte sue, quocumque 
modo a possessione ecclesie alienata essent, reddita sunt et confirmata. Writ of Henry 
II., Livre Noir, No. 14; Brunner, 264; Bigelow, 389. The inquest of Henry I. is 
also mentioned in a bull of Lucius II. [Livre Noir, No. 206) and in a later writ of 
Henry II. {ibid., No. 32). The date is fixed by a document of Geoffrey (ibid., No. 
39) : post mortem Ricardi episcopi, filii Sansonis. 

4 Recognitum est sicut continebatur in scripto quod factum fuerat secundum iura- 
mentum quod rex Henricus antea fieri preceperat. Livre Noir, No. 39 ; Bigelow, 395. 
That this scriplum was not the same as the carta seems probable from the different word 
used and from the preservation of a separate record of the military tenures. 

5 Only eleven are given in the returns, but twelve are named in the Red Book of the 
Exchequer, the name of Helto the constable having been omitted from the Bayeux text. 

6 The document was first published by Lechaude from a private copy (now MS. 
Lat. 10064 °f the Bibliotheque Nationale, f. 3) made from a register formerly in the 
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How much was accomplished by these proceedings toward the 
recovery of the bishop's rights, we have no means of knowing. 
That they were for a time more carefully observed may perhaps be 
inferred from the fact that the profits of the see would naturally fall 
to the King during the interval of two years which elapsed before 
Henry's nominee to the vacant see could be consecrated, 1 and that 
during this period the King remained in Normandy. 2 However, 
the new bishop, Richard of Kent, was a son of Robert, earl of 
Gloucester, and in the stormy times that followed the see seems to 
have been at the mercy of his father, who soon succeeded in usurp- 
ing the greater part of its property. 3 The reestablishment of the 
bishop's fortunes was the work of Richard's successor, Philippe 
d'Harcourt, bishop from 1 142 to 1 163, within whose episcopate the 
evidence of value for the early history of the Norman jury is chiefly 
found. Wise in the knowledge of this world which is foolishness 
with God, as the contemporary abbot of Mont-Saint-Michel describes 
him, 4 Philip seems to have begun his arduous struggle for the re- 
covery of his possessions immediately upon his accession, and to 
have sought from the beginning the support of the papacy. When 
his sentences of excommunication proved ineffective in spite of 
papal sanctions, 5 Philip made in 1 144 the first of a number of jour- 
neys to Rome, 6 and on May 16 of that year obtained from Pope 
Lucius II. three important bulls which mark a turn in the fortunes 
of the church of Bayeux. One, addressed to Philip himself, enume- 
rated and confirmed the ancient privileges and possessions of the see. 7 

episcopal archives ; Mimoires de la Sociite des Antiquaires de Normandie, VIII. 425- 
431. Also in Beziers, Mimoires pour Servir a P ' Etat Historique et Giographique du 
Diocese de Bayeux, I. 142 ; and in the Historiens de France, XXIII. 699-702, which 
furnishes the best text. These returns are also found in Lechaude's copies in the Public 
Record Office {Cartulaire de la Basse Normandie, I. 53), but are not mentioned in 
Round's Calendar. Upon them is based the summary of services due from the bishop 
of Bayeux contained in the Red Book of the Exchequer (ed. Hall, 645-647 ; Historiens 
de France, XXIII. 699). 

1 Ordericus, V. 31, 45. 

2 Henry of Huntingdon, 253-254; Robert de Torigni, ed. Delisle, I. 192-194. 

3 Livre Noir, No. 190. 

* Robert de Torigni, ed. Delisle, I. 344. Cf. also Historiens de France, XIV. 503 ; 
and the Epistolce of Arnoul de Lisieux (Migne, CO.), No. 6. The various possessions 
recovered by Philip's efforts are enumerated in a bull of Eugene III. of February 3, 
1153, Livre Noir, No. 156. 

5 Bull of Innocent II., June 18, 1 143 (probably), Livre Noir, No. 195 ; bull of 
Celestine II., January 9, 1144, ibid., No. 179. 

6 He appears in the Pope's presence three times under Eugene III., in 1145 {Livre 
Noir, No. 173), in 1146 [ibid., No. 207), and in 1153 [ibid., No. 200). His presence 
at Rome when the bulls were obtained from Lucius II. is also attested by a bull of May 
15, in which he. appears as a witness. Martene and Durand, Thesaurus, III. 887 ; 
Jaffe-Lowenfeld, Regesta, 8609. 

7 Livre Noir, No. 1 54. 
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The second commanded the clergy and people of the diocese to 
render due obedience to the bishop, and after annulling all grants 
and sales of church property made since the time of Bishop Odo, 
ordered its restitution to the church of Bayeux on the tenure by 
which it should be proved, on the oath of lawful witnesses, to have 
been held in Odo's time. 1 The third bull was addressed to Geof- 
frey, count of Anjou, who had just succeeded in making himself 
master of Normandy, 2 and directed him to cause the possessions of 
the see of Bayeux to be declared by the sworn statement of lawful 
men of the region, in the same manner as they had been recognized 
in the time of his father-in-law, Henry I. 3 These bulls were re- 
issued in March, 1 145, 4 by the successor of Lucius, Eugene III., 
who also rebuked the encroachments of various monasteries and 
individuals upon the rights of the bishop, 5 but from this point on 
we need concern ourselves no longer with the acts of the popes, but 
turn our attention to the machinery of secular justice which they 
seem to have set in motion. 

For a study of the recognitions held concerning the lands of the 
bishop of Bayeux under Duke Geoffrey the evidence consists often 
documents in the Livre Noir emanating from Geoffrey or his jus- 
tices, and a number of references to these and to others made in 
documents of Henry II. 7 The inquests to which these writs and 
charters relate are of course subsequent to the conquest of Nor- 
mandy by Geoffrey in 1 144 and anterior to his relinquishment of the 
duchy to his son Henry in 1 1 50, 8 and it is altogether likely that they 
fall after the bull of Eugene III. of March, 1145. 9 The documents 
are issued at various places — Rouen, Le Mans, Bayeux — and wit- 

1 Ibid., No. 157; Jaffe-Lowenfeld, 8612. 

2 Robert de Torigni, ed. Delisle, I. 233-234. 

3 Livre Noir, No. 206. 

'Only the reissues of the first two have come down to us (Livre Noir, Nos. I55> 
173), but it is implied in No. 39 that the bull to Geoffrey was likewise repeated. 

3 Livre Noir, Nos. 190, 159 (the Pope's itinerary makes it clear that these are of 
1145); 186, 199 (these two may be of either 1 145 or 1146); 198 (clearly of 1146) ; 
191 (of 1 147 — cf. the Pope's itinerary and No. 41) ; and 192. 

6 Nos. 16, 17, 19, 24, 25, 39, 43, 44, 89, 90. Bigelow, History of Procedure, 390 
ff., Nos. 43-47, 51-55. Cf. Brunner, Sclvwurgerichte, 265 ff. , 302. The first letter of 
each of these is in blank in the cartulary, but in every case G appears on the margin. 

'Nos. 9, 12, 14, 32, 36. Of these only Nos. 14 and 32 are in Bigelow (Nos. 42 
and 49). 

8 This date has been attacked by Miss Norgate (England under the Angevin Kings, 
I. 369, note; Dictionary of National Biography, under "Henry II."), who prefers 
1148 ; but the evidence of the chroniclers tells strongly in favor of 115° (Howlett, Chron- 
icles of Stephen, IV. 161, note 3 ; Robert de Torigni, ed. Delisle, I. 253, with note 4), 
and the method of reckoning in a charter of Henry fixes the date between January, 1 150, 
when he arrived in Normandy, and November of that year (Round, Calendar, No. 820). 

9 Predictorum patrum nostrorum Lucii pape et Eugenii litteris commoniti. Livre 
Noir, No. 39. 



622 C. H. Has kins 

nessed by various of the duke's followers, but none of them are dated, 
and our knowledge of the itineraries of Geoffrey and his justices is 
not sufficient to permit of drawing close chronological limits. It 
is, however, probable that the process of recovering the bishop's pos- 
sessions began soon after the papal bulls were received, and there is 
some reason for placing at least two of the documents before the 
summer of 1147. 1 An examination of this material shows that the 
documents that have reached us are only a portion of those that 
once existed, but they illustrate the different stages in the process 
of recognition and give a fair idea of the procedure employed. 
Apart from the general order to try by sworn inquest all disputes 
which might arise concerning the bishop's fiefs, 2 a document to which 
we shall return later, the duke must have provided for a general 
recognition of the rights and possessions of the see, similar to the one 
which had been held under Henry I. and to that which was after- 
ward ordered by Henry II. 3 This was supplemented, at least in 
some cases, by special writs issued to individual justices and 
relating to particular estates. 4 After holding the local inquest each 
justice made a written return to the duke, 3 and the results were 
finally embodied in ducal charters. 6 

The course of procedure can be followed most clearly in the 
various documents relating to the rights of the bishop of Bayeux in 
the banlieue of Cambremer, a privileged portion of an enclave of 
his diocese lying within the limits of the diocese of Lisieux. 7 The 
duke issued a writ to Renaud de St. Valeri, Robert de Neufbourg, 
and all his justices of Normandy, ordering them to hold a recogni- 

1 Galeran, count of Meulan, who appears as witness in No. 16 and as the justice 
who makes the return in No. 89, took the cross at Vezelay in 1 146 and followed Louis 
VII. on the second crusade (Robert de Torigni, ed. Delisle, I. 241 ; Chronicon Valas- 
sense, ed. Sommenil, Rouen, 1868, pp. 7-9), so that he was away from Normandy from 
the summer of 1147 until 1149, or thereabouts. The bulls of Eugene III. and other 
documents in the Livre Noir indicate that the active period in the recovery of the 
bishop's rights lies between 1 145 and 1147. See Nos. 159, 189, 190, 199, 186, 207, 
198, 191, 192 for the papal bulls, and for the other documents Nos. 41, 52, 100-104. 

Port, in his Dictionnaire Historique de Maine-et-Loire, II. 255, says that Geoffrey 
himself went on the crusade in 1 147, but I have not found any authority for the state- 
ment. Geoffrey issued a charter for Mortemer at Rouen, October 11, 1147 (or 1148, if 
we follow the epact), whereas the crusaders started in June. Bulletin de la Sociele des 
Antiquaires de Normandie, XIII. 115, No. 2; Round, Calendar, No. 1405. 

2 No. 16. 

3 The order of Geoffrey for a general recognition has not been preserved, but is 
clearly presupposed in his charter describing the results of the inquests (No. 39) and in 
the similar order of Henry II. (No. 14). 

4 Nos. 17, 24, 25. Similar writs are presupposed in Nos. 89 and 90 and in No. 36. 

5 Nos. 43, 44, 89, 90. 

5 Nos. 39 (cf. Nos. 9, 12, 32), 19 (cf. 18); reference to such a charter in No. 36. 

7 On the banlieue (leugata) in Normandy see Delisle, Atude sur la Classe Agricole 
en Normandie, 40. On the enclave of Cambremer, Beziers, Memoires sur le Diocese de 
Bayeux, I. 28; III. 152. 
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tion on the oath of good men of the vicinage concerning the limits 
of the banlietie, its customs, forfeitures, and warren, and to put Bishop 
Philip in such possession of them as his predecessors had enjoyed 
under William the Conqueror and Henry I. 1 The inquest was held 
by the duke's justices, Robert de Neufbourg and Robert de Courci, 
in the church of St. Gervais at Falaise. The jurors were chosen 
from the old and lawful men residing within the district in question, 
some of whom had been officers (servientes) of the banlicue in the 
time of King Henry, and care was taken to summon a larger number 
than the justices ordinarily called, eighteen 2 in all, and to see that 
they represented the lands of different barons. On the basis of what 
they had heard and seen and knew the recognitors swore to the 
boundaries of the banlietie and to the bishop's tolls, fines, warren, 
and rights of justice. The justices then drew up returns addressed 
to the duke, stating the verdict found and the names of the jurors, 3 
and on the basis of these the duke issued a charter embodying 
the results of the recognition. 4 The inquest concerning the other 
manors of the bishop was held in the choir of the cathedral at 
Bayeux by Richard de la Haye, Robert de Neufbourg, Robert de 
Courci, and Enjuger de Bohun, specially deputed by the duke for 
this purpose. The evidence of the recognitors, comprising several 
ancient and lawful men from each manor, was found to be in entire 
agreement with the written returns of the inquest held under Henry 
I., and a statement to this effect was embodied in a charter of the 
duke, which further specified as belonging to the bishop's demesne 
the estates of Carcagny and Vouilly, the fosse of Luchon, and " the 
Marsh and its herbage, including the reeds and rushes." 5 A 
special charter was also issued for Carcagny and Vouilly. 6 The 
bishop's forests were likewise the object of an inquest, but the writ 
and charter issued in this case, though cited by Henry II., 7 have 
not come down to us. 

1 Livre iVoir, No. 17 ; MS. Lat. n. a. 1828, f. 154, No. 401. 

2 Eighteen, according lo the return of Robert de Neufbourg, but only seventeen 
names appear in the lists. 

3 Nos. 43, 44 (cf. 32). Each of these returns is in the name of both justices, but in 
one case the name of Robert de Neufbourg, and in the other that of Robert de Courci 
appears first. Brunner (p. 266) suggests the natural explanation that in each case the 
document was drawn up by the justice whose name appears first. The similar reports of 
the recognition in regard to Cheffreville (Nos. 89, 90) are made by the justices individ- 
ually. 

4 No. 39, where the facts with regard to Cambremer are set forth at length along with 
the returns from other domains, the two justices appearing among the witnesses. Refer- 
ences to this recognition are also made in Nos. 9, 12, 32, and 156. 

5 No. 39, end. 

6 No. 19 ; Brunner, 268. Cf. also the notification in No. 18 of the quitclaim of the 
fosse of Luchon. 

7 No. 36. 
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It will be observed that all the documents so far examined re- 
late to the bishop's demesne, and that, while the preservation of a 
larger body of material from Geoffrey's time enables us to see more 
clearly the different stages in the process of recognition, there is no 
indication that the procedure differs in any way from the practice of 
Henry I.'s reign, which it professes to follow. Indeed, so long as 
the subject-matter of the inquest is the bishop's demesne, it is not 
likely that there will be much advance in the direction of the 
trial jury ; except that the rights in question are claimed for the 
bishop instead of for the king or duke, such recognitions as have 
been described show no significant difference from a fiscal inquest, 
such, for example, as the Domesday survey. The application of 
the inquest to the feudal possessions of the bishop, on the other 
hand, brings us a step nearer the later assizes. There is, it is true, 
no distinction in principle between recognizing the bishop's demesne 
and recognizing his fiefs, but inasmuch as disputes between lord 
and tenant constitute a large proportion of the cases arising under 
the later assizes, the submission of any such controversy to the 
sworn verdict of neighbors is a movement away from the inquest 
that is primarily fiscal, and toward the general application of the in- 
quest to suits concerning tenure. Whether Geoffrey also imitated 
the example of Henry I. in ordering a general inquest with regard 
to the fiefs of the bishop does not clearly appear. Henry II. indi- 
cates that such was the case, 1 and an extant writ directs one of the 
duke's justices to have the bishop's fief in his district recognized, 2 
but no set of returns for the fiefs has been preserved, and the com- 
piler of the list of the bishop's tenants in the Red Book of the Ex- 
chequer went back to the returns of the inquest of Henry I. 3 There 
is, however, another writ of Geoffrey relating to the bishop's fiefs 
which deserves careful attention. It is addressed to all his barons, 
justices, bailiffs, and other faithful subjects in Normandy, and pro- 
vides that "if a dispute shall arise between the bishop and any of 
his men concerning any tenement, it shall be recognized by the 
oath of lawful men of the vicinage who was seized of the land in 
Bishop Odo's time, whether it was the bishop or the other claim- 
ant ; and the verdict thus declared shall be firmly observed unless 
the tenant can show, in the duke's court or the bishop's, that the 
tenement came to him subsequently by inheritance or lawful gift." i 

1 Livre Noir, No. 14. 

2 Ibid., No. 24. 

3 Ed. Hall, 645-647 ; Historiens de France, XXIII. 699. 

4 Volo et precipio quod si de aliqua tenedura orta fuerit contentio inter episcopum et 
aliquem de suis hominibus, per iuramentum legitimorum hominum vicinie in qua hoc fuerit 
sit recognitura quis saisitus inerat tempore Odonis episcopi, vel ipse episcopus vel ille cum 
quo erit contentio ; et quod inde recognitura fuerit firmiter teneatur, nisi ille qui tenet po- 
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Here we have something new, so far as existing sources of informa- 
tion permit us to judge. Instead of a general inquest to be held 
once for all by the king's officers to ascertain the tenure of the 
bishop's fiefs, the writ in question confers a continuing privilege — 
in any controversy that may arise between the bishop and any of 
his men the procedure by sworn inquest shall be applied. The 
remedy is designed for the benefit of the bishop, not of his tenants ; 
no attempt is made to deprive the bishop of his court or extend the 
competence of the court of the duke ; but the establishment of the 
principle that, not merely in this case or in that case, but in any case 
between the bishop and one of his tenants the oath of lawful neigh- 
bors shall decide, is a considerable advance in the extension of the 
duke's prerogative procedure to his subjects. 1 

It is in the light of this document that we should read the two 
writs of Geoffrey which make mention of the duke's assize. As they 
were both witnessed at Le Mans by Pain de Clairvaux 2 and appear 
together in the cartulary, it is probable that they were issued about 
the same time. One of them, resembling the later Prcecipe quod 
reddat, is directed to Enjuger de Bohun, this time not as one of the 
king's justices but as in wrongful possession of two fiefs of the bishop 
of Bayeux at Vierville and Montmartin. He is ordered to relin- 
quish these to the bishop and to refrain from further encroachments ; 
unless the fiefs are given up, Geoffrey's justice Richard de la Haye 
is directed to determine by recognition, in accordance with the 
duke's assize, the tenure of the fief in King Henry's time and to 
secure the bishop in the possession of the rights thus found to be- 
long to him. The writ adds : " I likewise command you, Richard 
de la Haye, throughout your district 3 to have the bishop's fief 
recognized and to see that he possesses it in peace as it shall be 

terit ostendere quod tenedura ilia in manus suas postea venerit iure hereditario aut tali do- 
natione que iuste debeat stare, et hoc in curia episcopi vel in mea. Livre Noir % No. 16 ; 
Bigelow, 390, No. 43 ; Brunner, 265. It is also provided that no officer shall enter 
upon the bishop's lands, for judicial or other purposes, except in accordance with the 
practice of King Henry's time. The writ is witnessed at Rouen by the count of Meulan, 
so that it must be anterior to the summer of 1 147 or subsequent to his return from the 
east in 1 1 49 or thereabouts. 

1 In such cases, too, the writ could be issued in the duke's name without the neces- 
sity of his initiative in every case. 

2 An Angevin knight, who was one of Geoffrey's favorite companions (Marchegay, 
Chroniques d' Anjon, I. 234, 270) and frequently appears as a witness to his charters 
{e.g., Round, Calendar, No. 1394 ; MSS. Dom Housseau in the Bibliotheque Natio- 
nale, IV. Nos. 1505, 1567, 1587, 1614). 

3 The proof that Geoffrey is the author of this writ is of importance in connection 
with this passage because of its bearing upon the date of the institution of bailitz in Nor- 
mandy. For the discussion on this point see Stapleton, Magni Rotuli, I. xxxiv ; Delisle 
in the Bibliotheque de P Ecole des Charles, X. 260; Brunner, 157. 
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recognized according to my assize." ' The other writ is addressed 
by Geoffrey to his justices Gui de Sable and Robert de Courci, and 
directs them to ascertain by recognition, according to his assize, 
who was seized of the fief and service of Guillaume Bersic in King 
Henry's time, and if it is recognized that the bishop of Bayeux was 
then seized thereof, to secure his peaceful possession. They are 
also commanded to determine by recognition, according to the 
duke's assize, who was seized of the land of Cramesnil and Roc- 
quancourt in Henry's time, and if it be recognized that Vauquelin 
de Courseulles was then seized of it, to secure him in peaceful pos- 
session and prohibit Robert Fitz-Erneis and his men from doing it 
injury, at the same time compelling them to restore anything they 
may have taken from the estate since the duke's proclamation of 
peace at Epiphany. 2 

If we compare these writs with the only other special writ of Geof- 
frey in the Livre Noir, that directing the recognition concerning the 
banlieue of Cambremer, 3 we find the essential difference to be that 
whereas in the case of Cambremer it is expressly provided that 
the facts shall be ascertained by the oath of good men of the vicin- 
age {faciatis recognosci per sacramentum proborum hominum de vici- 
nid), in the two other writs no statement is made regarding the 
procedure except that the facts are to be found according to the 

1 G. dux Normannorum et comes Andegavie, E[ngelgero] de Buhun, salutem. 
Mando tibi et precipio quod dimittas episcopo Baiocensi in pace feudum militis quod 
Robertus Marinus de ipso tenebat Wirenille et feudum suum quod Willelmu-s de Moiun 
de ipso apud Munmartin tenere debet, quod hue usque iniuste occupasti ; quod nisi 
feceris, precipio quod iusticia mea R[icardus] de Haia secundum assisiam meam recog- 
nosci faciat predictum feodum episcopi quomodo antecessores sui tenuerunt tempore regis 
Henrici, et sicut recognitum fuerit ita episcopum in pace tenere faciat. Et te, Engen- 
gere, precor ne de aliquo iniuste fatiges episcopum, quia ego non paterer quod de iure 
suo aliquid iniuste perderet. Tibi etiam, Ricarde .Lahaia, precipio quod per totam bail- 
iam tuam, secundum assisiam meam, recognosci facias feudum episcopi Baiocensis, et 
ipsum in pace tenere sicut recognitum fuerit secundum assisiam meam. Teste Pag[ano] 
de Clar[is] Vall[ibus] apud Cenomanos. Livre Noir, No. 24 ; Stapleton, MagniRotuIi, 
I. xxxiv ; Brunner, 80, 302; Bigelow, 392, No. 46; Round, Calendar, No. 1439. 

% Q>. dux Norm[annorum] et comes Andegavie, G[uidoni] de Sableio et R[oberto] 
de Curc[eio], iusticiis suis, salutem. Mando vobis quod sine mora recognosci faciatis, 
secundum asisiam meam, de feodo Guillelmi Bersic et de servicio eiusdem quis inde 
saisitus erat tempore regis Henrici ; et si recognitum fuerit quod episcopus Baiocensis 
inde saisitus esset, vivente rege Henrico, ei habere et tenere in pace faciatis. Preterea 
vobis mando quod recognosci faciatis, secundum asisiam meam, de terra de Cras- 
mesnil et de Rochencort quis inde saisitus erat tempore regis Henrici ; et si recog- 
nitum fuerit quod Gauquelinus de Corceliis inde saisitus esset eo tempore, ei in pace 
tenere faciatis et prohibete Roberto, filio Erneis, ne aliquid ei forifaciat neque sui hom- 
ines; et si Robertus, filius Erneis, sive sui homines aliquid inde ceperint, postquam pre- 
cepi in Epipphania Domini quod terra esset in pace donee iuraretur cuius deberet esse, 
reddere faciatis. Teste P[agano] de Clar[is] Vall[ibus], apud Cenomanos. Livre 
Noir, No. 25 ; Brunner, 302 ; Bigelow, 393, No. 47 ; not in Round. 

3 No. 17. 
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duke's assize (recognosci facialis secundum assistant meant). The 
same difference appears in the writs of Henry II. for Bayeux ; in- 
deed, in a single document provision is made for the determination 
of one question by the verdict of ancient men, and of others in 
accordance with the assize. 1 The absence from the cartulary of any 
returns from the justices who were instructed to proceed in accord- 
ance with the assize precludes our comparing the procedure ; the 
analogy of the practice in regard to the bishop's demesne and in 
the matter of his feudal rights at Cheffreville 2 leads us to look for 
the sworn inquest of neighbors in these cases as well. The word 
"assize," as Littleton long ago pointed out, 3 is an ambiguous 
term. It seems to have meant originally a judicial or legislative 
assembly, from which it was extended to the results of the deliber- 
ations of such an assembly, whether in the form of statute or of 
judgment, and was then carried over from the royal or ducal assizes 
which established the procedure by recognition to that form of pro- 
cedure itself. 4 In the writs in question " my assize " may refer to an 
ordinance of Geoffrey regulating procedure, it may denote the pro- 
cedure so established, or it may' conceivably mean only the preroga- 
tive procedure of the duke — his not in the sense of origination but 
of exclusive possession. Brunner's contention, that the phrase can 
refer only to an ordinance by which a particular sovereign introduced 
the procedure by recognition as a regular remedy throughout Nor- 
mandy, involves a number of assumptions which need proof. Even 
if it be admitted that the assize here mentioned was a ducal ordi- 
nance, the use of the same expression by Geoffrey and Henry II. 
stands in the way of ascribing the exclusive credit for the act to 
either of these rulers, while it is still more questionable to assume 
that the supposed ordinance covered the whole duchy. There is 
nothing in either of the writs which goes beyond the sphere of the 
bishop's interests, 5 and unless new evidence can be brought for- 

1 No. 27. 

2 Nos. 89 and 90 (Bigelow, 398, 399, Nos. 54, 55; Brunner, 269, ascribing them 
to Henry II.), the returns made by the duke's justices, Galeran de Meulan and Renaud 
de St. Valeri, of an inquest held in regard to the respective rights of the bishops of 
Bayeux and Lisieux at Cheffreville. The bull of Eugene III. (No. 156) which enumer- 
ates the possessions recovered by Philippe d' Harcourt mentions the recovery of fiefs at 
Ducy and Louvieres by judgment of Geoffrey's court, but nothing is said of the pro- 
cedure. 

3 Tenures, c. 234. 

4 Brunner, 299. Cf. Stubbs, Constitutional History (6th ed.), I. 614; Murray's 
Dictionary, s. v. 

5 It is not specifically stated in No. 25 that Cramesnil and Rocquancourt were fiefs 
of the bishop, but we know from other sources that Cramesnil was, and they were evi- 
dently connected. See the inquest of Henry I. (Memoires des Antiquaires de A T ormandie, 
VIII. 427 ; Historiens de France, XXIII. 700 ; Beziers, Memoires, I. 144) ; also Be- 
ziers, I. 153 ; and Hippeau, Dictionnaire Topographique du Calvados, 90. 
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ward for other parts of Normandy, we have no right to conclude 
that the supposed ordinance affected any one except the bishop of 
Bayeux. Now we have just such a special privilege for the bishop 
in the writ providing for the use of the sworn inquest in disputes 
between the bishop and his men concerning any tenement. 1 This 
covers just the sort of cases which appear in the two special writs 
that mention the duke's assize, and may well be the assize to 
which they refer. 2 Proof is of course lacking for a positive identi- 
fication — " my assize " may signify a lost ordinance or presuppose 
no ordinance at all — , but the hypothesis that the general writ pre- 
served in the cartulary is the much-discussed assize of Geoffrey 
seems to meet the conditions of the case better than any other that 
has been proposed. 

For the reign of Henry II. the Livre Noir yields much less 
than for that of Geoffrey, under whom the bishop would seem to 
have succeeded in regaining the larger part of his lands and privi- 
leges. The use of the sworn inquest continues — indeed Henry was 
compelled to employ it repeatedly for the recovery of his own ducal 
rights, which had suffered severely during the anarchy under Stephen, 3 
so that we hear of inquests held in the early years of his reign to 
ascertain the duke's demesne and customs at Bayeux, 4 in the Bessin, 5 
and elsewhere, 6 and even in 1 163 of a general recognition held by 
the justices throughout Normandy, diocese by diocese, to determine 
"the lawful dues and customs pertaining to the king and the 
barons." 7 On behalf of the bishop of Bayeux Henry issued early 
in his reign a general writ, which, after reciting the proceedings under 
Henry I. and Geoffrey, directed the recognition of the bishop's de- 
mesne, fiefs, liberties, and customs by the oath of ancient and lawful 
men acquainted with facts, as they had been sworn to in the time 

1 No. 16. 

2 There is, it is true, a discrepancy in the periods set as the basis of the recognition ; 
in No. 16 the lands are to be held as in Bishop Odo's time, while in Nos. 24 and 25 the 
tenure of Henry I.'s time is to be established. The difference is, however, of no special 
importance ; the documents in the cartulary do not appear to make any sharp distinction 
between the two periods, and the writs may well have varied according to circumstances. 
The returns concerning the feudal rights at Cheffreville (Nos. 89, 90) go back to the 
tenure of Henry's time, those relating to Cambremer mention both his and Odo's, 
while in the latter portion of No. 16 the practice of Henry's time is to be observed in 
regard to the immunity of the bishop's lands. 

3 Cf. Robert de Torigni, ed. Delisle, I. 284. 

4 Livre Noir, Nos. 13, 138 ; Memoires de la Societe des Antiquaires de Normandie, 
VII. 179. 

5 Livre A T oir, No. 35. 

6 Historiens de France, XIV. 505; Round, Calendar, Nos. 134, 137. 

"Robert de Torigni, I. 344. Cf. another inquest in 1171 (ibid., II. 28) and the in- 
quest on the duke's rights entitled " Jurea regalis " preserved in the Tris Ancicn Coutn 
mier de Normandie (ed. Tardif, 59). 
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of his father and grandfather. 1 A similar writ was issued with 
reference to the bishop's forests, 2 and while no new recognition 
seems to have been held for the baulieue of Cambremer, the jus- 
tices were repeatedly instructed to secure the observance of the 
bishop's rights there as defined in Geoffrey's time. 3 The bishop's 
multure at Bayeux and his rights in the ducal forests of the Bessin 
were likewise the object of a recognition, 4 and still other inquests 
related to his rights at Isigny and Neuilly 5 and his possessions at 
Caen. The only matter deserving special remark among these va- 
rious inquests is found in the writ touching the rights at Caen, 
which is addressed to the king's justice William Fitz-John, and 
runs as follows : "I command you to have recognized by ancient 
men of Caen from how many and which houses in Caen the bishops 
of Bayeux were wont to have rent and profits in the time of King 
Henry, my grandfather, and what services and customs they had 
from them. And you shall cause Philip, bishop of Bayeux, to pos- 
sess the houses fully and justly and in peace according as the rec- 
ognition shall determine. And you shall do him full right, according 
to my assize, in respect to the land where the bishop's barns used to 
stand, and full right in respect to the arable land by the water, ac- 
cording to my assize, and full right in respect to the tithes of 
woolens at Caen, according to my assize." ° Here we have again 
the puzzling words secundum assisam meant, and Brunner draws; 
from them the conclusion that Henry was the creator of recogni- 

1 Livre Noir, No. 14 ; Bigelow, 389, No. 42 ; Brunner, 268. Issued at Falaise 
between 1 151 and 1 154. 

2 Livre Noir, No. 36. Undated, but evidently issued early in 1 156, as appears Irons 
the King's itinerary (Eyton, Court, Household, and Itinerary of King Henry II., 17). 
No. 12 evidently belongs to the same period. 

3 Livre A'oir, Nos. 9, 12, 32; Round, Calendar, Nos. 1442, 1445. 

4 The writ ordering the inquest (No. 28 ; Round, No. 1444!, witnessed by Thomas 
the Chancellor at Limoges, obviously belongs to October, 1156; see Eyton, 20. The 
writ embodying the results, No. 35, is dated at Barfleur and may well have been issued 
in the following April (Eyton, 24). 

5 No. 46, subsequent to the accession of Bishop Henry in 1165. 

6 Henricus, rex Anglie et dux Normannie et Aquitanie et comes Andegavie, Willelmo 
filio Johannis, salutem. Precipio tibi quod facias recognosci, per antiquos homines 
Cadomi, quot et quarum domorum in Cadomo episcopi Baiocenses solebant habere cen- 
sum et redditus tempore Henrici regis, avi mei, et que servicia et quales consuetudines 
inde tunc habebant ; et sicut fuerit (MS. fuerat) recognitum, ita in pace et iuste et in- 
tegre eas facias habere Philippo episcopo Baiocensi. Et plenum rectum ei facias de terra 
ubi grangee episcopi [esse] solebantesse, secundum assisam meam ; et plenum rectum ej 
facias de terra arabili que est iuxta aquam, secundum assisam meam ; et plenum rectum 
ei facias de decimis (blank in MS. ) et lanifeciorum de Cadomo, secundum assisam meam. 
Et nisi feceris, Robertus de Novo Burgo faciat. Teste Toma cancellario apud Lemo- 
vicas. Livre A r oir, No. 27; De la Rue, Essais Historiques stir la Ville de Caen, I. 375 ; 
Bigelow, 393, No. 48; Brunner, 302; Round, No. 1443 (incomplete). This document, 
evidently belongs to October, 1156, for the same reasons as No. 28 (Eyton, 20). 

AM. HIST. REV., VOL. VIII. — 41. 
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tions in Normandy. 1 The phrase is not found in the writ which 
seems to have been issued at the same time for the recognition of 
the bishop's multure and his rights in the forests of the Bessin, 
where, however, there is the difference that the rights in question 
touched the King's own privileges and were recognized by the jurors 
specially appointed to swear to Henry's customs and demesne in the 
Bessin. 3 No other document of Henry referring to his assize has 
been found, and there is nothing in this one to show that the assize 
included anything outside of the bishop's possessions or involved 
any method of procedure different from " the oath of old and lawful 
men who know the facts," as prescribed in the general order for the 
recognition of the bishop's rights, issued by Henry before he became 
king. 3 This general writ may not be the assize in question, but it 
certainly covers the ground of the special writ for Caen. In any 
case, there is no necessity for inferring that anything more general 
was meant by Henry's use of the term assize. Whether Henry 
also issued a general writ similar to that of Geoffrey providing for 
the regular use of the sworn inquest in suits between the bishop and 
his tenants, it is impossible to say. No such document has been 
preserved, nor do any of the documents of Henry's time in the Livre 
Noir relate to cases where the fiefs of the bishop are concerned. 

For the history of the recognition in other parts of Normandy 
no such body of material as exists for Bayeux has come to light, 
although something more might reward a thorough search. That 
its employment in cases concerning tenure was not limited to fiefs 
of the bishop of Bayeux is, however, clearly seen from a charter of 
Geoffrey in favor of Algar, bishop of Coutances, which confirms 
the verdict of six jurors rendered in accordance with the duke's 
writ at his assize at Valognes, to the effect that Robert Fitz-Nigel 
and his predecessors had held of the bishop and his predecessors 
whatever rights they had enjoyed in the churches of Cherbourg and 
Tourlaville and their appurtenances. 1 Another indication of the 

1 Schwurgerichte, 303. 

2 Writ in Livre Noir, No. 28 ; returns, ibid. , No. 35 : per sacramenta iuratorura qui 
sunt constituti ad iurandas consuetudines meas et dominica mea de Baiocensi. 

3 Livre Noir, No. 14. 

4 Dux Normannie et comes Andegavie H. archiepiscopo et omnibus episcopis Nor- 
mannie, baronibus, justiciis, et omnibus suis fidelibus, salutem. Notum sit vobis atque 
omnibus tam presentibus quam futuris quod in tempore meo et Algari Const[anciensis] 
episcopi fuit iuramento comprobatum per meum preceptum in assisia mea apud Valonias 
quod Robertus ( MS. vob' ) filius Nigelli et omnes predecessores sui ab Algaro Constan- 
ciensi et ab aliis predecessoribus suis Constan [ciensibus] episcopis tenuerant quicquid in ec- 
clesiis de Cesariburgo et de Torlavilla et in omnibus possessionibus ad illas ecclesias per- 
tinentibus habuerant. Hoc vero iuraverunt Ricardus de Wauvilla, Willelmus monachus, 
Willelmus de Sancto Germano, Willelmus de Bricquevilla, Ricardus de Martinvast, Ro- 
b[ertus] de Valonis. Quare ego concedo quod hoc secundum illorum iuramentum ratum 
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prevalence of this method of proof appears, along with clear evi- 
dence of the continued use of trial by battle, in Geoffrey's charter 
for the town of Rouen, where in providing that no citizen shall be 
held to wage combat against a hired champion it is prescribed that 
the fact of the champion's professionalism shall be determined on 
the oath often citizens of Rouen selected by the justice. 1 Whether 
the fiscal inquest was commonly used to secure the rights of re- 
ligious establishments upon which the Norman dukes had conferred 
the privileges enjoyed by their own demesne, 2 does not appear from 
the evidence that has reached us. With regard to the abbey of 
Savigni, trial by lawful men of the villa is prescribed by a writ of 
the Empress Matilda in the case of offenses committed against the 
monastery by the foresters or their servants. 3 Further examples 

sit et perpetuo teneatur. Testes vero huius concessionis sunt : R [icardus] cancellarius, 
Willelmus de Vernon, Engelg[erus] de Bouhon, Alexander de Bouhon, Jordanus Tays- 
son.Robertus de Novo [Burgo], Robertus de Corceio, Joisfredus de Tur[onibus], G[au- 
fredus] de Cleer, P[ipinus] de Tur[onibus]. Apud Sanctum Laudura. " Cartu- 
laire B " of the cathedral of Coutances, P. 350, No. 286. Here, as in most of the other 
documents in this cartulary, the initial is left blank and not indicated. In this case, 
however, it is supplied by a vidimus of Philip Augustus in the same cartulary (P. 351, 
No. 288) printed in Delisle, Ca?-lulaire Normand, No. 162, which refers to this charter 
as " autenticum G. ducis Normannie, cuius mandato fuit recognitum in assisia apud 
Valonias. " On the cartularies of "Coutances cf. Delisle, Catalogue des Actes de PhUippe- 
Auguste, 538. " B," the only surviving cartulary, is still in the episcopal archives at 
Coutances, where I was permitted to examine it through the kindness of the bishop's 
secretary, M. Fleury. The manuscript is almost dropping to pieces ; a volume of ex- 
tracts made by Le Cardonnel in 1863 and preserved in the same archives is of assistance 
in some places. 

By following Lechaude and overlooking the vidimus Mr. Round ( Calendar, No. 960) 
was led to ascribe this charter to Henry II. So Bigelow, History of Procedure, 367, 
No. 9. The treatment of this document affords a good illustration of Lechaude's care- 
lessness. Not only does he omit the last four witnesses, but he quietly inserts Henry's 
name in his copies — " Henricus & a " in the Cartulaire de la Basse Normandie, I. 129 ; 
" Henricus R." in MS. Lat. 10068, f. 88, No. 57. Mr. Round was obliged on account 
of the witnesses to give up the attribution to Henry as king, but ascribed it to him as 
duke. Brunner, p. 269, prints the essential portion of the charter and recognizes Geof- 
frey as its author. The lost cartulary " A ", of which a partial analysis is preserved in the 
episcopal archives, contained a copy of the vidimus which interpreted G. as the initial of 
a duke William ; the text as printed in Dupont, Histoire du Cotentin, I. 466, is appar- 
ently derived from this cartulary. 

Algar was bishop from 1132 to 1151 (cf. Delisle, Robert de Torigni, I. 257, note) ; 
the charter obviously falls between Geoffrey's conquest of western Normandy in 1 143 
and his resignation of the dukedom in 1150. Brunner, apparently following Delisle, 
conjectures the date to be 1145. 

1 Charter of Geoffrey as confirmed by Henry II. soon after he obtained the duchy, 
Cheruel, Histoire de Rouen, I. 242 ; Round, Calendar, No. 109. Giry (Atablisse- 
ments de Rouen, I. 25-26) thinks Geoffrey's charter dates from his taking of the town 
in 1 144. 

2 On the charters conferring these privileges, " Mundbriefe," see Brunner, 92-97, 
238 ff. 

3 M. imperatricis (sic), regis H. filia, F. de Tenchebrai salutem. Mando tibi et pre- 
cor atque precipio quod permittas senioribus de Savigneio habere et tenere suam fabri- 
cam et alia omnia que ad eos pertinent de elemosina predecessoris mei regis H. ita libere 
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of the recognition also appear in 1 157 on the lands of the monks of 
Mont-Saint-Michel, where the question at issue concerned the liability 
of the men of the monastery and those of the monks and nuns of 
Caen to carry the king's hay, 1 and a few years later in the extensive 
inquest held with regard to the demesne and fiefs of the abbey of 
St. Etienne de Caen. 2 

Greater importance attaches to two others among these scat- 
tered documents, which have a direct bearing upon provisions of 
the constitutions of Clarendon, and indicate that the early years 
of the reign of Henry II. in Normandy deserve more careful study 
than they have yet received in connection with his English assizes. 
It will be recalled that in the first of the constitutions drawn up at 
Clarendon the principle is laid down that if a dispute arise concern- 
ing the advowson and presentation of churches, whether between 
laymen, between laymen and ecclesiastics, or between ecclesiastics, 
it shall be tried and determined in the king's court. 3 Now it ap- 
pears that as early as 11 59 — the same year that Henry was insist- 
ing on such use of the accusing jury in ecclesiastical courts in Nor- 
mandy as was afterward asserted for England in the sixth section 
of the constitutions of Clarendon 4 — the king's court in Nor- 
mandy had successfully maintained its jurisdiction over presenta- 

et quiete sicut ea habuerunt et tenuerunt tempore ipsius regis. Si autem forestarii vel 
aliquis alius famulorum eos (MS. eorum) in quoquam forte molestaverint et inquieta- 
verint, fac inde tractari causam iuste per homines legales ipsius ville, ita ne amplius inde 
clamorem audiam pro recti penuria. Si vero alius aliquis iniuriam eis in aliquo fecerit, 
manuteneas eos ubique et protegas sicut nostrum dominicum quod habemus protegere ut 
nostram elemosinam. Teste Roberto de Curc[eio]. Apud Falesiam. Cartuiaire de 
Savigni in the Archives de la Manche at Saint- L6, No. 280 ; copy sent me by the kind- 
ness of the archivist, M. Dolbet. In part in Brunner, 241 ; not in Round. 

1 The record is preserved (No. 34) in a valuable series of entries relating to the pos- 
sessions of Mont-Saint-Michel, between the years 1155 and 1 1 59, made in the cartulary 
of the abbey (Bibliotheque d'Avranches, MS. 210, fol. H2v. ff. ) and printed by Delisle 
in his edition of Robert de Torigni, II. 237-260 (Howlett, Chronicles of Stephen, IV. 
331-345). The recognition is held " pro prece monachorum." No. 9 of these notices 
records a duel over a mill waged in 1155 between the abbot and the bishop of Coutances 
before the king's chief justices in assize at Carentan. For a duel waged about the same 
time between the monks of St. Evroul and one of their tenants see Round, Caletidar, 
No. 639. 

2 Two, but evidently not all, of the documents are in the Memoires des Antiquaires 
de Nortnandie, XV. 197-198 ; Round, No. 454. The mention of Achard, bishop of 
Avranches, shows that they are not earlier than 1161, while the names of Rotrou, bishop 
of Evreux, and Philip, bishop of Bayeux, fix 1164 as the latest limit of date. Cf. also 
what looks like a recognition in favor of Evreux cathedral in Round, No. 299. 

The use of local "jure*" in Henry II. 's time is also seen in the detailed returns 
of an inquest on the manors of La Trinite de Caen preserved in MS. Lat. 565° °f & e 
Bibliotheque Nationale, f. 41 ff. (Round, No. 430). 

5 Stubbs, Select Charters, 138. 

4 Robert de Torigni, ed. Delisle, II. 180; Howlett, Chronicles of Stephen, IV. 327. 
Cf. Stubbs, Constitutional History (6th ed.), I. 497; Pollock and Maitland (2d ed.), 
I. 151. 
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tions in a suit between laymen, the matter being determined by the 
oath of lawful men. The record of the case, which comes from 
the archives of Mont-Saint-Michel, relates how when the priest 
of Mesnil-Drey and his nephew, desiring to enter the monastery, 
sought to convey to the abbot the parish church which they 
held in alms, the bishop of Coutances answered that Raoul de la 
Mouche, temporal lord of the village, claimed the rights of presen- 
tation. A date was set for the appearance of the lord before the 
bishop in support of his claim, but in the meantime a certain Os- 
mond, who held one-third of the village, including the land on 
which the church stood, brought suit against Raoul in the king's 
court at Gavray for two sheaves of tithes which had been collected 
from the remaining two-thirds of the village, and " proved by the 
oath of lawful men his right of presenting the priest and having the 
two sheaves as his ancestors had always had them." * More sig- 
nificant in relation to the history of the jury is the ninth of the con- 
stitutions of Clarendon, which provides that in a dispute between an 
ecclesiastic and a layman whether a piece of land be lay fee or 
alms the question shall be decided by the oath of twelve lawful 
men in the presence of the king's justice. This class of disputes 
would seem, so far as our present knowledge goes, to have been 
" the first to be submitted to a jury as a matter of common prac- 
tice " 2 in England, and the method here employed, the assize utrum, 
appears thus as the oldest of the English assizes. Now whether 
this method of procedure was one of Henry's innovations or was 
really, as he claimed, one of the ancient customs of the English 
realm, 3 it was probably in use in Normandy at least two years be- 
fore the constitutions of Clarendon were drawn up. Proof of this 
is contained in a charter of Henry II. for the monastery of St. Ev- 
roul confirming a decision of the king's court which is hardly later 
than 1 1 62 and may well be earlier. 4 This document recites that 

1 Osmond afterward surrendered his right to the bishop. No. 49 of the entries cited 
above ; Robert de Torigni, ed. Delisle, II. 259 ; ed. Howlett, IV. 344. This case is 
overlooked by Bohmer, Kirche tmd Staat in England und in der Normandie, 320, 
note 4, who concludes from No. 41 of this collection that questions of patronage were 
decided in the ecclesiastical courts. 

2 Pollock and Maitland (2d ed.), I. 144. 

3 For an account of a case in Stephen's time see Gesta Abbatum Sancli Albani, I. 
114 ; and cf. Pollock and Maitland (2d ed. ), I. 145, 246. 

1 The King's charter cannot be earlier than the election of Abbot Robert in 1 1 59 or 
later than Henry's departure for England at the beginning of 1 163, Rotrou, bishop of 
Evreux, having been transferred to Rouen before the King's return. As the recognition 
was held on St. Cecilia's day (November 16), it cannot be later than 1162, and an earlier 
year is altogether likely from the fact that the repeated offenses alleged by the monks 
against Robert and his wife subsequent to the decision could hardly have occurred in the 
brief interval between November 16 and the King's arrival at Barfleur in December, 1162 
(Eyton, Itinerary, 58). See further note below, p. 640. 



634 C. H. Has kins 

the church of St. Pierre at Le Sap and its appurtenances having 
been claimed by Robert Fitz-Roy, 1 the King's uncle, and his wife 
Matilda as part of their lay fee, this church, together with the 
chapel of St. Martin and the tithes, men, lands, appurtenances, and 
other possessions of the church, had been adjudged to the abbot 
and monks of St. Evroul as alms of the monastery by twelve lawful 
knights and other men of the vicinage of Le Sap, at Rouen on St. 
Cecilia's day, in the presence of Rotrou, bishop of Evreux, then the 
king's justice for all Normandy. 2 It is impossible to say whether 
the procedure here employed was common or regular at this time 
in Normandy, 3 but it is directly in line with that prescribed in 1 164, 
and even the wording of the document is in close accord with the 
writ utrum as preserved by Glanvill. 4 It is not, of course, legitimate 

1 Son of Henry I., but not to be confused with Robert, earl of Gloucester, who 
died in 1 147. See Eyton, Itinerary, 18 ; Round, Geoffrey de Mandeville, 94, 434 ; and 
Calendar, 274, note ; Red Book of the Exchequer, passim. 

2 Henricus, Dei gracia rex Anglorum, dux Normannorum et Aquitanie, et comes 
Andegavie, archiepiscopis, episcopis, abbatibus, comitibus, vicecomitibus, baronibus, 
iusticiariis, baillivis, ministris, et omnibus fidelibus suis, salutem et pacem. Noverit 
universitas vestra quod cum ecclesia Sancti Petri de Sappo cum (omitted in MS.) 
capella sancti Martini, decimis et hominibus et terris et aliis pertinenciis suis, et plenis 
atque integris decimis molendini eiusdem ville quod est apud Novillam et prepositure 
et omnium reddituum et emendationum atque augmentationum que sunt modo vel esse 
poterint futuris temporibus in villa de Sappo et pertinenciis suis quantum durat parrochia 
Sancti Petri, recognita fuissent Roberto abbati et monachis Sancti Ebrulfi, et decima 
furni eiusdem ville, si turn dicti abbas et monachi cassare nee vellent in elemosynam sui 
monasterii per duodecim legales milites et alios homines de visneto Sappi versus Robertum 
filium regis, avunculum meum, et Matildem uxorem suam, qui supradicta omnia ad suum 
laicum feodum pertinere clamabant, die festo Sancte Cecilie apud Rothomagum coram 
Rotrodo Ebroicensi episcopo tunc temporis justiciam meam per totam Normanniam 
exercente ; et super hiis omnibus memorati abbas et monachi a iamdictis Roberto et 
Matilde postea multociens iniuste vexati fuissent et turbati ; me tandem, per Dei gratiam 
et auxilium opemque multorum prudentum et religiosorum virorum, inter eos fecisse 
concordiam in hunc modum : Quod supradicta omnia que in hac presenti carta mea con- 
tinentur de cetera in perpetuum in puram liberam et quietam elemosynam remanebunt 
abbatie Sancti Ebrulfi. Et quia tunc temporis proprium sigillum non habebant, ad 
eorum petitionem et instanciam presenti carta mea et sigilli mei munimine concordiam 
istam confirmavi abbati et monachis Sancti Ebrulfi contra omnem calumpniam et re- 
clamationem predictorum Roberti et Matildis uxoris sue valituram. Et pro hac conces- 
sione et concordia firmiter observanda et tenenda habuerunt sepedicti Robertus et Matildis 
in presencia mea duos palefridos valentes viginti libras Andegavensium de bonis abbatie 
Sancti Ebrulfi. Quare volo et firmiter precipio ut hec concordia et pax ita firmiter et 
sine dolo ab utraque parte in perpetuum illesa conservetur et integra. Teste me ipso, 
Rotrode Ebroicensi et Arnulfo Lexoviensi episcopis apud Rothomagum. Cartulaire 
de S. Evroul, Bibliotheque Nationale, MS. Lat. 1 1055, f. 27V., copied for me by the 
kindness of M. Armand du Retail ; Round, No. 641. The text in the cartulary is evi- 
dently somewhat corrupt. 

3 It will be observed that the jury in this case appears not only to decide the pre- 
liminary question of lay fee or alms, but to adjudge to the monastery the rights in dis- 
pute. On the later Norman Breve de feudo et elemosina see the Grand Coutumier, c. 
115 (ed. Tardif, II. 295); Brunner, Schwurgerichte, 324 ff. 

4 Glanvill, xiii. 24. 
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to conclude that this and related provisions of the constitutions of 
Clarendon were necessarily direct and recent importations from Nor- 
mandy, but it is certainly significant that in the case of each of the 
three sections of the constitutions with which the sworn inquest 
stands in close connection — those touching advowsons, the pre- 
sentment of criminals, and the question of tenure in alms — clearer 
and more definite evidence has been found in Normandy than has 
yet appeared in England. 

So far as the present study has gone, it has not furnished an 
answer to the question whether priority in the matter of the regular 
employment of the jury belongs to Normandy or to England. As 
Bigelow has pointed out, 1 the problem relates, not to the principle 
of the recognition, where the priority of Normandy is no longer dis- 
puted, but to the particular form which that principle took on the 
two sides of the Channel. Bigelow, however, formulates the issue 
too narrowly when he confines it to the question whether "the par- 
ticular fixed recognitions of Glanvill were first put into form and use 
in Normandy." The regular application of the sworn inquest to any 
particular class of cases constitutes the real turning-point, whether 
this came about by gradual development or by a specific act of the 
sovereign power. So far as any such particular act establishing the 
recognition is concerned, the results of our investigations in Nor- 
mandy have been negative : evidence has not been found sufficient 
to prove the promulgation of any general assize ; everything is spe- 
cific or local. From the general inquest at Bayeux under Henry I. 
to the time of the constitutions of Clarendon there is no sign of a 
break in the development ; the twelve men who determined the 
rights of the monks of St. Evroul under Henry II. do not appear in 
a different capacity from the twelve who swore to the verdict con- 
cerning the fiefs and services of the bishop of Bayeux in 1 1 33. At 
the same time, our examination of the documents accessible at 
Bayeux and elsewhere goes to show that under Geoffrey as well as 
in the early years of Henry II. the recognition was in more com- 
mon use than has generally been supposed. It has a variety of 
applications — to the rights of the sovereign, the excesses of his for- 
esters, the competence of champions, the demesne and fiefs of the 
churches, the possessions of monasteries, the question of lay fee or 
alms. It is employed frequently and is a well-defined and well- 
understood form of procedure, so that the duke's justices can speak 
of calling " more jurors than was their habit." 2 It is even prescribed 
for all questions of tenure between a bishop and his men. If it is 

1 History of Procedure, 1 86. 

2 Livre Noir, No. 43. 
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not yet a right that can be claimed by all, it is at least a regular 
method of trial as early as Geoffrey's time ; and it may well be that 
its extension came about gradually through steadily increasing use 
rather than by any positive enactment. Such a view of the devel- 
opment of the jury, should it prove correct, would compel some 
modification in the current opinion as to the extent of the innova- 
tions of Henry II. in this direction, just as recent studies have tended 
to diminish his reputation for originality in other fields. However, 
definite conclusions on this point, as well as on the priority of Eng- 
land or of Normandy in the regular introduction of the recognition, 
can only be reached, if at all, by a searching examination of the 
documentary evidence in the rest of Normandy and in England ; the 
present discussion is primarily concerned with the material from 
Bayeux and with the questions to which that gives rise. 

That the procedure by recognition in cases concerning tenure 
was deeply rooted in the legal practice of Normandy for some time 
before 1 164 is also apparent from the use made of it in other courts 
than those of the duke. Here again the evidence is found in cer- 
tain documents from Bayeux. In one of these Bishop Philip ap- 
pears as intervening in a controversy over the limits of certain lands 
held in alms, in order to secure the consent of the parties to its sub- 
mission to the verdict of the country-side. " There was a dispute 
between the canons of Bayeux and Luke, son of Herve, priest of 
Douvres, as to what pertained to the alms of the church of 
Douvres and what to the fief of Luke." After much discussion it 
was agreed to submit the question to ten men, chosen with the con- 
sent of the parties from the assembled parishioners, " in whose oath 
the truth of the matter should rest." Standing before the parish 
church, this jury declared upon oath the lands which belonged to 
the alms of the church ; and when Luke afterward sought to occupy 
some of the property of the canons, the jurors were called to- 
gether at Bayeux and again recognized the alms of the church, 
which the bishop enumerates in his charter. 1 The proceedings in 
this case, though not held in accordance with a ducal writ, show all 
the essential elements of the recognition — the promissory oath, 
the free decision, the verdict rendered by chosen men of the vici- 

1 Erat igitur contentio inter canonicos Baiocenses et Lucam, filium Hervei sacerdotis 
de Dovra, quid ad elemosinam ecclesie de Dovra et quid ad feodum ipsius Luce perti- 
neret. Que controversia, cum diu multumque ventilata agitaretur, hunc demum in pre- 
sentia nostra et parrochianorum de Dovra ante ipsius ville ecclesiam per nos finem sortita 
est. . . . Vocatis igitur ipsius ville parrochianis utriusque partis assensu electi sunt decern 
solum (whose names follow) ... in quorum iuramento rei Veritas consisteret. Facto 
igitur prius iuramento has terras de elemosina ecclesie esse dixerunt . . . Livre A r oir, 
No. 63. The charter is undated, and more definite dates cannot be assigned than the 
limits of Philip's episcopate, 1142-1163. 
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nage ; and if we remember that the jury, in the narrower sense, as 
distinguished from the assize, " has its roots in the fertile ground of 
consent" and "only comes in after both parties have consented to 
accept its verdict," ' the importance of this early example of such 
a voluntary agreement is at once evident. In the other cases the 
account of the procedure is not so specific, but points to the use of the 
recognition, or something very like it, in connection with the bish- 
op's jurisdiction. In one of these instances a verdict is mentioned 
incidentally in documents of the year 1153 relating to a prebend 
created by the bishop out of various elements, among them the 
land in Le Val de Port, in the territory of Escures, held by Alex- 
ander, son of Teold, which Bishop Philip caused to be recognized 
in his presence by the oaths of lawful men of the said Val as be- 
longing to the demesne of the bishop of Bayeux. 2 Another record 
is earlier, from the time of Bishop Richard of Kent, in the form of 
a notice witnessed by the bishop and several others, knights as well 
as clerks, to the effect that four men of Herils, who . are named, 
have recognized in the presence of the bishop and chapter of 
Bayeux that the land which Gosselin, succentor of the cathedral, 
holds at Herils and the church of the village were given to Gosse- 
lin in alms and have always been held by him under such tenure. 3 
It might be maintained that these four men of Herils were party 
witnesses rather than recognitors, but the language of the document 
renders it far more likely that they were giving an independent 
verdict on behalf of the community. It is also possible that in 
these cases the men were questioned individually, as in the canoni- 
cal procedure 4 and the later French enquetes, but there is no indi- 
cation of such an examination, and the use of the words recognoscere 
and recognitio points rather to a collective verdict. 5 In a still 
earlier case, likewise decided before the bishop and chapter, the un- 

1 Pollock and Maitland (2d ed. ), I. 149. 

2 Terra quam tenuit Alexander, filius Theoldi, in Valle Portus in territorio de 
Escures, quam videlicet Philippus, noster episcopus, fecit recognosci esse de dominico 
Baiocensis episcopi per sacramenta legalium hominum predicte Vallis. Charter of the 
chapter of Bayeux, May 8, 1153, Livre Noir, No. 149. No. 148 is a charter of the 
bishop to the same effect. 

3 Notum sit omnibus tam presentibus quam futuris quod homines de Heriz, et nomi- 
natim isti . . . recognoverunt coram Ricardo, Roberti comitis Gloecestrie filio, Baiocensi 
episcopo, et coram eiusdem ecclesie capitulo terram quam Goscelinuc, Baiocensis ecclesie 
succentor, tenet apud Heriz cum ecclesia eiusdem ville eidem Goscelino in elemosina 
datam fuisse et eundem sic semper tenuisse. Huius autem recognitionis testes sunt isti : 
.... Livre Noir, No. 102. Richard was bishop, from 1 135 to 1142. 

1 For an example of this from the year 1 164 see Livre A T oir, No. 49. 

5 Of course recognoscere has other meanings, being applied to the certification of a 
charter, the confession of a criminal, or the admission of another's rights on the part of 
a claimant, but none of these senses seems to fit the passage in question, where the idea 
of a formal declaration of fact by a body of men seems clearly implied. 
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certainty is greater, as nothing is said of the residence of the ancient 
men who are mentioned or of the capacity in which they appear. 
Still the matters in controversy, the rights and revenues of the chan- 
cellor of the cathedral, are " recognized by the attestation of an- 
cient men " as belonging to the chancellor through the act of Bishop 
Odo and the continuous possession of former incumbents — just 
such a question as would naturally be submitted to a sworn ver- 
dict. 1 If such was the procedure employed in this case, it has a 
special interest as belonging to the pontificate of Richard Fitz-Sam- 
son and thus falling within the reign of Henry I. How such tri- 
bunals came to decide cases of this sort and to employ this form of 
procedure are questions that cannot be answered until some one 
has given us a careful study of the Norman ecclesiastical jurisdic- 
tions. Indeed, the whole subject of the workings of the ecclesias- 
tical courts in Normandy and elsewhere in the eleventh and 
twelfth centuries is an important field of investigation and ought to 
prove fruitful for the history of the transmission of the Frankish 
inquisitio to later times. 

Some measure of the progress made in Normandy by the mid- 
dle of the twelfth century in the development of the recognition, 
in respect to definiteness of form as well as frequency of employ- 
ment, may be got by examining the use made of the sworn inquest 
in the neighboring county of Anjou under Geoffrey Plantagenet and 
his father Fulc. 2 Although the older methods of trial find abundant 
illustration in Angevin charters, one is at once struck with the rare 
appearance of anything resembling the Norman inquests. The 

1 Ceterum, dilecte nobis frater Anulphe, cancellarie ecclesie nostre, cum de hiis que 
ad ius personatus tui pertinent in capitulo coram Ricardo episcopo et fratribus ageretur, 
antiquorum virorum et eiusdem episcopi attestatione recognitum est ea que hie subnotata 
sunt ex institucione Odonis episcopi et tuorum antecessorum continua possessione ad ius 
personatus tui iure perpetuo pertinere. . . . Hec autem omnia in capitulo nostro coram 
Ricardo episcopo, Sansonis filio, et nobis recognita sunt et postmodum coram succes- 
sore eius altero Ricardo publica attestatione firmata. Chevalier, Ordinaire de l'£glise 
Cathhirale de Bayeux (Paris, 1902), 419, No. 51. The document is in the shape of a 
letter from the dean and chapter to the chancellor, and is thus less formal than a charter. 
The mention of the attestation of the bishop along with that of the ancient men might 
appear to contradict the view that a sworn inquest was held, but the last sentence makes 
it plain that the attestation spoken of is that of the subsequent bishop, Richard of Kent, 
while the facts had been recognized under Richard Fitz-Samson. 

2 On the courts of Anjou see particularly Beautemps-Beaupre, Recherches sur les 
Juridictions de V Anjou et du Maine pendant la Periode Feodale, Paris, 1890 ff., form- 
ing the second part of his Coutumes et Institutions de V Anjou et du Maine. This elabo- 
rate work deals mainly with the later period. The account of Angevin law during the 
feudal period which the author planned was left unfinished at his death ; cf. D'Espinay, 
Le Droit de V Anjou avant les Coutumes d y apres les Notes de M. Beautemps-Beaupre 
(Angers, 1901). For the judicial institutions of the eleventh century there is a useful, 
study by Halphen in the Revue Historique (1901), LXXVII. 279-307. None of 
these writers discusses the sworn inquest. 



The Early Norman Jury 639 

less complete development of the administrative system in Anjou, 
and the fact that in this period the count generally presided in per- 
son in his court may serve to explain the absence of such writs as 
are found in Normandy ; but any mention of inquests is rare, and 
in such accounts as we have they are hard to distinguish from other 
forms of procedure, to which they sometimes seem only accessory. 
The cases, too, in which anything like the sworn inquest is applied 
are fiscal, concerning the count's forests, his rights of justice, or his 
feudal dues. Thus in a controversy between his foresters and the 
monks of St. Aubin Geoffrey calls together his foresters and segray- 
ers of the district and adjures " those who had been brought up 
from infancy in the aforesaid forest and knew the facts well " to 
declare faithfully and impartially the ancient custom of the forest, 
neither relinquishing the count's right to the monks nor assigning 
the monks' right to him. 1 In another case where the matter in 
dispute concerned the count's right of fodrium on a piece of land 
belonging to the abbey of St. Serge, Geoffrey referred the matter to 
his seneschal, who ordered the local seneschal to take vavasors of 
the town with him upon the land and render a just judgment ; but the 
question was finally determined by the oath of a witness produced 
by the monks. 2 Sometimes we find the count selecting men to 
render a verdict on the matter at issue in a way that suggests a 
jury of arbitration, as in a case from Fulc's reign touching the 
count's rights of justice on certain lands. The owner of the land 
finds seventy-three good men of Angers that know the truth of the 
matter and gives the count their names ; when they have all ap- 
peared in court, Fulc selects twelve, who are ordered to swear that 
they will not conceal the truth for love or hatred.' In other cases, 
however, it does not appear that the arbiters were necessarily 
neighbors or had any special knowledge of the facts, so that they 
would seem to have acted as representing the court rather than the 
country-side. 4 On the whole, while these scanty instances from 
Anjou show that the verdict of neighbors was occasionally sought 

1 May 29, 1129. Bertrand de Broussillon, Cartulaire de V Abbaye de Saint-Aubin 
d 'Angers, II. 408, No. 982 ; Bibliothe'que de I' Ecole des Charles, XXXVI. 426, No. 
28. Cf. Beautemps-Beaupre, I. 131, note, 143, note. For a similar case at Vendome 
see Du Cange, Glossarium, under 3. Secretarius (ed. Favre, VII. 387). 

2 Bibliotheque Nationale, MS. Lat. 5446, f. 295, No. 403 (Gaignieres's copies from 
the cartulary of St. Serge). Cf. Beautemps-Beaupre, I. 203, note, where the date is 
fixed between March 31, 1150, and September 7, 1151. For a somewhat later case of 
declaration of custom, involving the right to levy procuratio, see Chevalier, Cartulaire de 
V Abbaye de Noyers (Tours, 1872), 651, No. 615. 

'Beautemps-Beaupre, I. 117, note G. 

4 For instances of this sort see Marchegay, Archives d' Anjou, I. 409, No. 66; III. 
66, No. 87 (cf. Beautemps-Beaupre, I. 88, 117, 141); Beautemps-Beaupre, I. 116, note 
B, 136, note B. 
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in fiscal matters and that a sort of jury of arbitration might some- 
times be called by the count, there is nothing to indicate that such 
modes of procedure were common, clearly defined, or well under- 
stood. Compared with such rudimentary institutions as these, it is 
evident that the Norman recognitions of the same period represent 
an advanced stage in the evolution of the jury. 1 

Charles H. Haskins. 

1 Further investigation indicates that too positive a statement has been made in re- 
gard to the latest limit of date for the charter which mentions an assize utrum in favor 
of St. Evroul, printed above on p. 634. The question turns largely upon the exact date 
of the translation of Rotrou from the see of Evreux to that of Rouen, variously given as 
1 164 and 1 165 [Gallia Christiana, XI. 48, 577). It is clear that Hugh, archbishop of 
Rouen, died November 10 or II, 1 164 (Delisle, Robert de Torigni, I. 354, note 3), and 
that his successor was in office early in the following summer (Materials for the History of 
Thomas Becket, V. 194), but the chroniclers do not indicate clearly the date of Rotrou' s 
election. It is accordingly possible that the charter was issued when Henry II. was at 
Rouen in or about April, 1 1 65 (Hid.; Eyton, 78), and that the assize belongs to the 
previous November ; but it is altogether likely that Rotrou was at least archbishop-elect 
by April and that a longer interval elapsed between the assize and the charter, so that 
the date assigned on p. 633 still appears probable. On the suspicious phrase "Teste me 
ipso" in this and other charters for St. Evroul cf. Round, Calendar, 224, note. 



